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If the common law rule is taken to have been changed, the
problems of the person injured by a dog are not by any means over.
Dicta in the Buckle v. Holmes case'0 indicated that, where an animal
owner is liable for trespasses, it may be material to consider whether
the damage it does is the result of a normal propensity. For damage
done by the dog the Court in that case held, the owner is liable; but for
damage resulting from an abnormal propensity not known to him,
he is not liable. Thus, in a situation where a dog has caused real
and extensive damage, the person damaged might prefer to rely on
negligence which gives him a broader ability to claim for damages,
than the strict liability for animal trespass.
It is submitted that the course the courts have been following is
a preferable one to the alternative suggested. It is open to the courts
to decide that legislation like the statute and the by-law in the Caine
case only affects the individual's liability to the state, and leave the
rights of the person damaged to what they were at common law.
The law of negligence is the modern approach to the problem, and
should be adopted, rather than retreating to old rules of strict liability,
and as has been illustrated, the "negligence" approach leaves the
courts free to take into account local legislation and conditions and
extensive damage, as well as leaving them free to assess fault in the
animal owner. B.I.M.A.

Byers v. Bourbonnais, [1963] S.C.R. 117.
In Byers v. Bourbonnais,Ithe Supreme Court of Canada dismissed
an appeal from the judgment of the Court of Queen's Bench, Appeal
Side, of the Province of Quebec 2 whereby the defendant was absolved
from all liability on the ground that the plaintiff had failed to yield
the right of way at an unprotected intersection.
This case represents no new departure in the law and was appealed
solely on the question of liability. Taschereau J. in delivering the judgment of the Court founded his decision on Section 83 of By-law No.
1319 of the City of Montreal which requires the driver of a car to
yield the right-of-way to a car approaching an intersection from the
former's right hand side. It was found that both cars were proceeding
at a reasonable rate of speed and the plaintiff's failure to yield was
the sole cause of the accident.
A.R.A.S.
10 Supra, footnote 8, at p. 130.
1 [1963] S.C.R. 117.
2 [1962] Que. Q.B. 270.

